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564 MICHIGAN LAW REVIEW 

Mutual Mistake as to the Quantity of Land Conveyed. — An interest- 
ing discussion of sales in gross and mutual mistake as to the quantity of land 
sold is found in the recent case of Newman v. Kay (1905), — W. Va., — , 49 
S. E. Rep. 926. The effect of the conclusion is rather startling. The heirs 
of W. W. Newman conveyed to the defendant "all the following property," 
(giving its location and metes and bounds), "containing 200 acres and 37 
square poles." It developed later that there was an excess of seventy-two 
acres over the amount mentioned in the deed, though at the time of the con- 
veyance all the parties believed that the tract contained only the amount 
specified. None of the parties were acquainted with the premises and the 
mistake was entirely free from fraud or misrepresentation. The court treated 
the deed as ambiguous but held the evidence insufficient to establish a sale 
by the acre, refused compensation for the excess and denied rescission. 

A material mistake in the quantity of land sold is just as detrimental in 
its effects as is a mistake in regard to the character, situation or title of the 
bargained property. It has been said in a case of deficiency that the result 
is the same as though a portion of the parcel had sunk into the sea. Newton 
v. Tolles, 66 N. H. 136, Hutchins' & Bunker's Cas. (2nd ed.) 225. The right 
to equitable relief in such cases is well recognized and it is difficult to see 
why the same principles should not apply in case of excess. Take the present 
case as an illustration. The minds of the parties never properly met, there 
was a misconception as to the very thing about which they were negotiating. 
There was a mutual mistake, an error on the part of all in respect to the 
amount of the subject matter, growing out of ignorance of a fact existing 
at the time the negotiations were carried on. It would seem that ordinarily 
such a mistake, if material, would fall within the general principles of equit- 
able jurisdiction. Pomeroy's Eq. Jur., Sees. 852 et seq. 

The court held that in view of the evidence the sale must be considered 
to be a sale in gross, the contract, a contract of hazard. Contracts of hazard 
are not favored, the presumption is against them, and where quantity is 
referred to, unless it plainly appears from the terms of the instrument itself 
that a sale in gross was intended, it is presumed that the sale was by the acre, 
and only clear and convincing proof will repel this presumption. Hull v. 
Watts, 95 Va. 10, 27 S. E. Rep. 829. In the present case no qualifying words 
were used. The purchase price is the exact multiple of the number of acres 
specified in the deed less six dollars the value of the thirty-seven square poles 
(which the court makes a very important factor in determining the intention 
of the parties). Nor does it seem that the evidence reviewed in the opinion 
is of a clear and convincing kind. 

But granting the sale to be in gross — then, the court says, that to give 
relief would be to fly in the face of the deed; that by the very nature of such 
a sale as this the parties take upon themselves all risk as to the quantity of 
land and must be bound by the terms of the writing. Courts of equity have 
a broader jurisdiction than have the law courts in cases where a written 
instrument is involved. They will open the instrument and let in equities 
which strike at the very root of the apparent agreement expressed by its 
terms, and if it appears that the circumstances surrounding the parties were 
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such that a valid agreement could not be made, the writing will be declared 
void. Such evidence must necessarily be of matters extrinsic to the instru- 
ment. It does not contradict a written instrument, it shows there is no valid 
instrument. Gillespie v. Moon, 2 Johns. Ch. 585. This rule is substantially 
conceded by the court when it says, "Though there may be at some time a 
mutual and innocent mistake as to mere quantity in a sale in gross of such 
magnitude as to enable the court to say it goes to the substance of the con- 
tract, and justifies relief by way of rescission," yet it does not think the 
present case is such as to call for its application. Is not a mistake as to 
seventy-two acres of land in a tract believed to contain only two hundred 
of sufficient magnitude to call for equitable relief? Had it been a deficiency 
instead of an excess could there be any doubt? Answers to these questions 
may probably be found in Hull v. Watts, supra. (See also Paine v. Upton, 
87 N. Y. 327, 41 Am. Rep. 371, where executed contracts are considered, and 
Belknap v. Seaiey, 14 N. Y. 143.) What are the equities of the situation? 
The result is to take away from the plaintiffs, without compensation, seventy- 
two acres of land, and invest the defendant with title to it — a result clearly 
not contemplated by the parties. A court of equity ought to be able to 
relieve from such a hardship. Riegel v. American Life Ins. Co., 153 Pa. St. 
134, 25 Atl. Rep. 1070, Hutchins' & Bunker's Cas. (2nd ed.) 221 ; Allen v. 
Hammond, 11 Pet. 63, 71. And though a contract of sale in gross covers a 
reasonable excess or deficiency it hardly seems just to extend it to such a 
material variance as there was in the present case. (White v. Miller, 22 Vt. 
380; Hendricks v. Mosely, 11 Tenn. 73; Morrison v. Hardin, 81 Miss. 583, 
33 So. Rep. 80; Marvin v. Bennett, 8 Paige 312, 321; Southern Finishing & 
Warehouse Co. v. Osment, 132 N. C. 839, 44 S. E. Rep. 681 ; Miller v. Craig, 
83 Ky. 623, 4 Am. St. Rep. 179; Jacobs v. Revell, [1900] 2 Ch. 858.) 



The Privilege of a Witness to Refuse to Disclose Trade Secrets. — In 
this age of marvelous commercial development, it is not surprising that the 
courts should be called upon to determine to what extent, if at all, there 
resides in a witness, the privilege to refuse to disclose the ingredients of a 
secret formula, the mechanical construction of an invention, or the names of 
customers, expenses of a business, and other private information, which for 
want of a better name have been designated "trade secrets." 

The question was before the court in the recent case of Crocker-Wheeler 
Co. v. Bullock (Dec., 1904), 134 Fed. Rep. 241, wherein it was held, Cochran, 
J., delivering the opinion, that a witness has a legal privilege to refuse to 
give testimony sought, or to produce documents called for, where such testi- 
mony or documents will disclose trade secrets, and where the evidence is 
irrelevant or otherwise inadmissible in the case. The principal action was at 
law for damages for breach of contract, and was pending in the Circuit Court 
of the United States for the District of New Jersey. This proceeding was an 
application by the plaintiff corporation for an attachment against the person 
of Joseph S. Neave, vice-president of the Bullock Electric Co., for contempt 
in refusing to produce certain account books of said Bullock company before 



